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QUESTIONS PRESENTED 


Whether, in the case of an indigent father, it is a 


denial of equal protection for a court to refuse to 
consider the needs of his illegitimate child when 
deciding how much support to award the man's legitimate 


children. 


Whether the trial court erred in refusing to consider 
the needs of appellant's later born dependent children 
when it awarded support to the children of his first 


marriage. 


This case has not been before this Court before except on 
petition for allowance of appeal. The petition was granted 
on March 11, 1970, by Circuit Judges McGowan, Robinson and 
Robb, with Judge Robb dissenting. 
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APPEAL FROM THE DISTRICT OF COLUMBIA COURT OF APPEALS 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On November 27, 1967, an order was entered in the 
Domestic Relations Branch of the District of Columbia Court 
of General Sessions denying appellant's motion to reduce 
support payments and adjudicating appellant in contempt of 
court for failing to comply with the terms of an earlier 
support order. Appeal was taken to the District of Columbia 
Court of Appeals which, on October 15, 1969, affirmed the 
Domestic Relations Branch. Appellant's petition for allowance 


of an appeal was granted on March 11, 1970. 


REFERENCES AND RULINGS 


Ruling by the Hon. Richard R. Atkinson, Domestic Relations 
Branch, to the effect that, in measuring the obligation 


of the appellant to support the children of his marriage, 


the needs of appellant's illegitimate daughter would not 


be considered. (R. 42) 


Order of the Hon. Richard R. Atkinson, Domestic Relations 
Branch denying appellant's motion to reduce and adjudi- 


cating him in contempt of court. (R 28) 


Opinion of the District of Columbia Court of Appeals 


affirming Judge Atkinson. 257 A.2d 496. 


STATEMENT OF THE CASE 


This is an appeal from an order, entered November 27; 
1967, in the Domestic Relations Branch of the District of 
Columbia Court of General Sessions, denying the appellant's 
motion to reduce the amount of his support obligation and 
adjudicating him in contempt of an earlier support order 
entered September 1, 1965. The proceedings below were 
commenced in 1965 by the certification of the respondent's 
Petition and Testimony from the Juvenile and Domestic 
Relations Court of Richmond, Virginia to the Reciprocal 
Support Section of the Domestic Relations Branch, in 
accordance with applicable portions of the Uniform Recipro- 


cal Enforcement of Support Act (§ 30-301, et seq., D.C. 


Code, 1967 Ed.) in force in both jurisdictions. The appellee's 


Petition and Testimony stated that her husband, the appellant, 
is the father of their three minor children; that since May, 
1965, he had not been providing adequate support for her 
or the children; and that the needs of her and her children 
were $40.00 per week. (R3-7) 

Thereafter, on September 1, 1965, jurisdiction over the 
appellant having been secured by service of an order to show 


cause, a consent order was entered requiring the appellant to 


ae 


pay $25.00 per week to the support of the appellee and her 


three children. This figure was raised to $30.00 per week 

by a second consent order entered December 1, 1965, after 

the birth of a fourth child. Throughout these proceedings 

the appellant was not represented by counsel. ‘His consent was 
elicited by an Assistant Corporation Counsel who represented 
the respondent. Neither the Assistant Corporation Counsel 
nor the court were aware that, in addition to his four 
children born in wedlock, the appellant had an' illegitimate 
infant daughter living in the District of Columbia. 

On August 9, 1967, the appellee, through the office of 
the Corporation Counsel, filed a Motion for order to Show 
Cause (Contempt) alleging that the appellant had failed to 
comply with the terms of the order of September 1, 1965. 

(R 19) An order requiring the appellant to appear and show 
cause why he should not be adjudicated in contempt of court 
was entered on August 10, 1967. (R 20) Thereafter, the 
appellant filed his opposition to order to show cause and 
motion to reduce support payments. (R 21) 

The appellant's motion to reduce and the appellee's 
motion to adjudicate appellant in contempt were heard together 


on November 20, 1967. At this hearing the appellant disclosed 


hee 


the existence of his illegitimate daughter. He testified 
that this child was then living in the District of Columbia 
with her mother, who was working part-time as a checker in 

a local supermarket. (R41) In order for the child's mother 
to continue to work, day-care arrangements had to be made, and 
the appellant testified that he had been contributing $8.00 
per week to a babysitter. (R 41) He also testified that he 
drove the child's mother to and from work. (R41) The 
appellant further testified that he had a net weekly income 
of $68.00 and that his weekly expenses, in addition to the 
$8.00 per week paid to the babysitter, were as follows: 
$15.00 for rent, $10.00 for food, $5.00 for cigarettes and 
laundry, $6.00 for gas and oil and general car maintenance, 


$10.00 in weekly payments on a 1960 Oldsmobile automobile pur- 


chased in June, 1967 for $300.00, and $5.00 in weekly payments 
1/ 


for a portable television set. (R 41) No other evidence 
was adduced at this hearing. 

The trial court stated that in deciding whether the 
appellant was able to comply with the court's earlier support 
T/ Petitioner's circumstances have deteriorated in the inter- 


vening period. See petitioner's Affidavit in Support of 
Motion for Leave to Proceed In Forma Pauperis. 


orders and in deciding the motion to reduce, it would not 
consider the needs of the appellant's illegitimate child. 

(R 42) The trial court subsequently entered an order reciting 
that the appellant was able to comply with the orders of 
September 1 and December 1, 1965; that he had failed and 
refused to obey said orders; and that the needs of the 
appellant's wife and four children had not changed. On 

this basis the trial court denied the appellant's motion 

to reduce and granted the appellee's motion to adjudicate 

him in contempt. (R 28) 


In affirming, the District of Columbia Court of Appeals 


(hereafter referred to as the DCCA), citing two of its own 
2 


decisions, stated the law to be that 
- »- e as between the claims of legitimate and 
illegitimate children the children who are the 
result of a marital relationship are entitled 
to support from their father before and in pref- 
erence to those born through an illicit association. 
(slip opinion p. 2) 
Apparently as a second basis for upholding the trial court, 
the DCCA also held that "a father's primary obligation to 
Support the children of his original family is not affected 
by a subsequent obligation he might incur to support other 


children whether legitimate or illegitimate.” 


2/ Miner v. Miner, 192 A.2d 811 (1963); Jefferson v. Jefferson, 
197 A.2d 813 (1963). 


ee 


SUMMARY OF ARGUMENT 


By refusing to consider the support needs of appellant's 
illegitimate daughter in determining how much to require hin 
to contribute to the support of his children born in wedlock, 
it is perfectly clear that, given the appellant's meager 
economic resources, the courts below have effectively de- 
stroyed the ability of the illegitimate child to be supported 
by her father. Thus, both the trial court and the DCCA have, 
by their rulings in this case, in effect created two classes 
of children -- one that has an absolute right to receive 
support from their father and one that does not. There is 
every indication that this classification turns on whether 
or not the competing child was born in wedlock. First there 
is the explicit language of the DCCA itself that ". . . as 
between the claims of legitimate and illegitimate children” 
the former "are entitled to support from their father before 
and in preference to" the latter. Second, there is the DCCA's 
reliance on two of its own decisions, Miner v. Miner, 192 A.2d 
8il (D.C. App. 1963) and Jefferson v. Jefferson, 192 A.2d 813 
(D.C. App. 1963), both of which also found a preference for 


3/ 


the legitimate child in favor of the illegitimate. 


3/7 And see Hamilton v. Hamilton, 247 A.2d 421 (D.C. App. 1968) 
where the DCCA stated that " .. . the law recognizes no (cont'd.) 


Appellant first argues that this classification by the 


courts below violates the right to equal protection of the 


law secured to residents of the District of Columbia by the 
Fifth Amendment. Under the concept of equal protection, as 
it has evolved in recent years, casei ricericns which affect 
fundamental or individual and personal rights or which are 
based on suspect criteria redeapieccad to strict scrutiny 
and will not be sustained unless there is a compelling reason 
to do so. From either approach the placing of illegitimate 
children in an absolutely inferior position vis a vis their 
legitimate counterparts for purposes of determining their 
right to paternal support is a classification which must be 
strictly scrutinized. Certainly the right of a child to 
receive support from his father is both fundamental and indi- 
vidual and personal in nature. Moreover, any classification 
based on the illegitimate status of a child is, as is a 
classification based on race or ancestry, "suspect." 

The classification being one which must be strictly 
scrutinized, the question then becomes whether or not there 


SSE ; : 
3/7 (cont'd.) preference in the area of maintenance and 


Support for children born of different marriages, cf. 
Miner v. Miner, 192 A.2d 811 (D.C. App. 1963)," (emphasis 


added), thus implying by the reference to Miner that there 
is such a preference as between legitimates and illegitimates. 
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is any “compelling” reason to support it. This question 
virtually answers itself. Not only are there no compelling 
reasons to support this classification, there are a number 
of considerations which, in this case, point toward a pref- 
erence in favor of the illegitimate, e.g., the possibility 
of keeping the illegitimate child and her mother off public 
assistance by permitting the appellant to contribute toward 
day care, measured against the apparent impossibility of 


keeping the “legitimate” family off welfare. 


Despite the clear indicia that the DCCA's decision turned 


on the illegitimae status of appellant's daughter, there 
remains some confusion as to the reasoning employed by the 
DCCA. After reaffirming its view that legitimates are to 
be preferred over illegitimates when there are competing 
claims for support, the court, two paragraphs later, stated: 

Undeniably, both legitimate and illegitimate 

children are equally protected in their right 

to support from their father, yet @ father's 

primary obligation to support the children of 

his original family is not affected by a sub- 

sequent obligation he might incur to support 

other children whether legitimate or illegitimate. 
Assuming, arguendo, that the DCCA did not intend its decision 
to rest on the illegitimate status of one of the children , 


the lower court has, nevertheless, made a basic classification 


affecting fundamental rights to support which gives preference 


-9- 


to children born of the father's first union over those 
born of subsequent unions. And insofar as this classifi- 
cation constitutes an across-the-board priority applied 
in every case, it is just as irrational and violative of 
the right to equal protection as if it were pased on 
illegitimacy. 

Constitutional questions aside, appeitent argues that 
the lower courts erred in their refusal to consider the 
comparative needs of appellant's dependent children, legiti- 
mate and illegitimate. Such consideration would have 
required the court to weigh the fact that appellant's 
"first" family was already being supported by public assis- 
tance and support monies paid to them would go to reimburse 


the welfare authorities as well as the fact that without 


his help the "second" family, now self-supporting, would 


be forced to go on assistance. 


IN REFUSING TO CONSIDER THE NEEDS 
OF APPELLANT'S ILLEGITIMATE CHILD 
THE LOWER COURTS DENIED EQUAL 
PROTECTION OF THE LAW. 


Although the Fifth Amendment does not contain an Equal 
Protection clause, and the Fourteenth Amendment, which does, 
does not apply to the District of Columbia, it is neverthe- 
less quite clear that "(t]he Fifth Amendment as applied to 
the District of Columbia implies equal protection of the laws." 
Sims v. Rives, 66 App. D.C. 24, 84 F.2d 871, 878 (1936); see 
also Lappin v. District of Columbia, 22 App. D.C. 68 (1903). 
In Hamilton National Bank v. District of Columbia, 85 U.S. 
App. D.C. 109, 176 F.2d 624 (1949), this Court stated: 

It is unthinkable that Congress, enacting 

statutes applicable only in this jurisdic- 

tion, does not violate the due process 

clause of the Fifth Amendment if it denies 

the people of the District equal protection 

of the laws, just as a State legislature 

violates the "equal protection” clause of 

the Fourteenth Amendment if it does the same 

thing. 85 U.S. App. D.C. at p. 115. 
See also Bolling v. Sharpe, 347 U.S. 497 (1954), which struck 
down, on equal protection grounds, school desegregation in 
the District of Columbia, and Shapiro v. Thompson, 394 U.S. 
618 (1969), which struck down the District of Columbia's 


4/ 
Department of Public Welfare's residency requirements. 


4/ For cases analyzing federal statutes in equal protection terms 
See e.g., Truax v. Corrigan, 257 U.S. 312 (1921) at 332 ("Our 
whole system of law is predicated on the general, fundamental 


principle of equality of application of the law." (cont'd.) 
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In recent years the concept of equal protection has 
evolved considerably. In Purdy v. Fitzpatrick and State, 
456 P.2d 645 (Sup. Ct. Cal. 1969), the california Supreme 
Court, in voiding a statute prohibiting the employment of 
aliens on public works, summed up this evotetion as follows: 


The concept of equal protection of the laws 
compels recognition of the proposition that 
persons similarly situated with respect to 

the legitimate purpose of the law receive 

like treatment. In cases involving "suspect 
classifications" or "fundamental interests” 

of those suffering discrimination the United 
States Supreme Court prescribes a strict stan- 
dard for reviewing the particular enactment 
under the equal protection clause. Not only 
must the classification reasonably relate to 
the purposes of the law, but also the State 
must bear the burden of establishing that the 
classification constitutes a necesssary means 
of accomplishing a legitimate State interest, 
and that the law serves to promote a compelling 
State interest. 456 P.2d at p. 654. (footnotes 
omitted). 


The court has traditionally and consistently viewed as 
"suspect" classifications based on race. See, e.g-, Bolling 
v. Sharpe, supra; Loving v. Virginia, 388 U.S. 1, 11 (1967). 
However, it is clear that there may be other "suspect" 


classifications. The court has condemned "1Jjines drawn 


on the basis of wealth or property,” er v. Virginia 
7 Virginia 


Board of Elections, 383 U-S. 663, 668 (1966), and 


4/  (cont'd.) 

Detroit Bank v. United States, 317 U.S. 329 (1943); 
Currin v. Wallace, 306 U.S. 1 (1939); Steward Machine Co. v. 
Davis, 301 U.S. 548 (1937). 
5/ “Lines drawn on the basis of wealth or property, like those 
of race... are traditionally disfavored . . . To (cont'd.) 


- 12 - 


lines drawn on the basis of political allegiance, Williams v. 
Rhodes , 393 U.S. 23 (1968). Similarly, the court has branded 
as “suspect” classifications based on ancestry: "Distinctions 
between citizens solely because of their ancestry are by 

their vary nature odious to a free people whose institutions 
are founded upon the doctrine of equality." Hirabayashi v- 
United States, 320 U.S. 81, 100 (1943). See also Korematsu 

v. United States, 323 U-S. 214, 215 (1944); Oyama v. California, 


ee 


332 U.S. 633 (1948); Takahashi v. Fish and Game Commission, 
334 U.S. 410 (1948). And in Truax v. Raich, 239 U.S. 33 
(1915), the court disapproved a classification based on 


alienage. In all of these cases the court subjected the 


classifications to strict scrutiny and allowed them to stand 


only when it found a "compelling justification" for doing so. 


A classification based on race, ancestry or alienage 
is closely analogous to one based on illegitimacy. In each 
case the distinction turns on a status which the bearer 
was born with and is powerless to alter. More important, each 
of the listed traits, race, ancestry, alienage and illegitimacy ha’ 


OO 
5/  (cont'd.) introduce wealth or payment of a fee as a measure 
of a voter's qualification is to introduce a capricious or 


irrelevant factor. The degree of discrimination is irrelevant." 
383 U.S. at p. 668. 


6/ And see Developments in the Law--Equal Protection, 82 Harv. 
L. Rev. 1065, 1087 (1969). 
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periodically throughout human history, given rise to prejudice 
and bias and irrational discrimination so as to raise strong 
suspicions when they are used as a basis for classification. 
In short, classifications based on these traits are, quite 
literally, "suspect." 

The court has also required that classifications impair- 
ing fundamental rights and rights which are "individual and 
personal in nature," Reynolds v. Sims, 377 U.S. 533, 561 
(1964), must be subject to rigid scrutiny and can only be 
upheld when supported by some compelling and legitimate State 
interest. Skinmer v. Oklahoma, 316 U.S. 535, (1942); 
Carrington v. Rash, 380 U.S. 89 (1965); Reynolds v. Sims, 
supra; Harper v. Virginia Board of Elections, supra; Shapiro 
v. Thompson, supra, Baxstrom v. Herold, 383 U.S. 107 (1966). 
See also Purdy v. Fitzpatrick and State, supra. It is 


generally considered that this aspect of the concept of 


equal protection began its development with the court's 
7 


decision in Skinner v. Oklahoma, supra. 


77 See Justice Harlan's dissent in Shapiro v. Thompson, 394 
U.S. 618, 655 (1969). And see generally, Developments in the 


Law--Equal Protection, supra. 


SONA — 


There the court was faced with an Oklahoma statute calling 
for the sterilization of certain types of criminals with 


recidivist tendencies. Noting that "[t]his case touches a 


sensitive and important area of human rights . . . the right 
8/ 
to have offspring," the court went on to subject the statute 


to a rigid analysis and ultimately held it unconstitutional. 

In Reynolds v._Sims, supra, a reapportionment case, the 
court stated that in evaluating a classification under the 
Equal Protection clause "a predominant consideration ... 
is that the rights allegedly impaired are individual and 
personal in nature." The court went on to note that the right 
to vote, like the right to have children dealt with in 
Skinner, was a "sensitive and important area of human rights" 
and “one of the basic civil rights of ee Because of this 
the court concluded that "any alleged infringement of the right 
of citizens to vote must be carefully and meticulously 
be eee And under this scrutiny the court struck down 
the State's apportionment formula. 

In Shapiro v. Thompson, supra, the court voided the 


welfare residency requirements from Connecticut, Pennsylvania 


8/316 U.S. 535, at p. 536. 
9/ 377 U.S. 533, at p. 561. 
10/ Id. 

1l/ Id. at p. 562. 


and the District of Columbia on the ground that the constitu- 
tional right to travel was being impinged and no legitimate 
and compelling State interest could be advanced to justify 
this impingement. 

The court also has indicated that the right to earn a 
living is a "fundamental right," the infringement of which 
will be "meticulously scrutinized." In Truax v. Raich, supra, 
the court declared unconstitutional an Arizona statute 

which required employers to employ at least 80% "qualified 


electors or native-born citizens of the United States . . a 


Conceding the right of the State to regulate the "health, 


safety, morals and welfare of those within its jurisdiction," 
the Court, per Mr. Justice Holmes, in ereeee which both 
presaged the current state of the law of equal protection 
and synthesized its discrete threads, stated: 


But this admitted authority, with the broad range 
of legislative discretion that it implies, does 

not go so far as to make it possible for the State 
to deny to lawful inhabitants, because of their 
race or nationality, the ordinary means of earning 
a livelihood. It requires no argument to show that 
the right to work for a living in the common occu- 
pations of the community is the very essence of the 
personal freedom and opportunity that it was the 
purpose of the Amendment to secure . . . . If this 
could be refused solely on the ground of race or 
nationality, the prohibition ofthe denial to any 
person of the equal protection of the laws would be 
a barren form of words. 239 U.S. at p. 41. 12 


127 See Takahashi v. Fish & Game Commission, 334 U.S. 410 (1948) 
where the Court also held fundamental the right to earn a living. 
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In the District of Columbia the illegitimate child has 
a legally enforceable right to support which is virtually 
equal to that of his legitimate cena Certainly 
this right is both "fundamental” and "individual and personal 
in nature” so as to invoke meticulous scrutiny of any classi- 
fication which results in its impairment. Compare Reynolds 
v. Sims, supra. Indeed, it is difficult to imagine any right 
mare important to a child. It is recognized that this right 
to paternal support is often obliterated by social and economic 
forces, particularly in the case of illegitimates. This 
unfortunate truth should not make us any more willing to 
allow its obliteration as a matter of law. 

It has been suggested that when a classification impinges 
on fundamental rights, the court may require the State to 
seek “more rational alternatives . . . less onerous alterna- 
tives which impair the fundamental interest as infrequently 


14/ 
as possible.” In other words, given a classification which 


13/7 See 11-1141, D.C. Code (1967 Ed.); Johnson v. Johnson, 
117 U.S. App. D.C. 6, 324 F.2d 884 (1963); 11-1555, 16-2341 
et seq. and 30-320, D.C. Code (1967 Ed.). See also Peters 

v. District of Columbia, 84 A.2d 115 (D.C. Mun. App. 1951); 
Murphy v. District of Columbia, 85 A.2d 805 (D.C. Mun. App. 


1952). 


14/ Developments in the Law--Equal Protection, op. cit., p- 
1122. 


both impairs a fundamental interest, but which is, nevertheless, 
aimed at furthering a legitimate State interst, rather than 
upholding the classification if it is rationally related to 

the legislative purpose, see e.g., McGowan v. Maryland, 366 
U.S. 420, the courts will examine the State interest involved 


to determine whether it mayle served in a "Less onerous” 


fashion. The writer cites as an example of this approach the 


court's decision in Carrington v. Rash, supra. There the 
court dealt with a Texas statute limiting the right of service- 
men to vote, notwithstanding that they were bona fide residents 
of the State. The statute was aimed at the problem of voting 
fraud arising out of the absentee servicemen vote. The court 
conceded the validity of the State interest involved, but 

said that since so fundamental an interest as the right to 
vote was involved the State must use less drastic means to 
solve the problem. Shapiro v. Thompson, supra, the welfare 
residency decision, reflects a similar approach. 

Conceding that the District has a valid interest in 
promoting marriage and legitimacy and in protecting the 
legitimate child's right to support, it may not seek to 
advance those interests in a way which so drastically impinges 
on the illegitimate's right to support. It must seek alterna- 


tives "less onerous” than an absolute across-the-board 
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preference of legitimate over illegitimate. This is not 
to say that a court may never award support to legitimate 
children in a manner which in practical effect abrogates 
the competing claim of an illegitimate child. It is to say 
that courts may not, as the lower courts have done, erect 
a rule of law which accomplishes this result in every case. 
Nor can it be argued that because the District has established 
by statute equal support rights for illegitimates, the lower 
courts' rulings in this case simply constitute an example 
of judicial discretion and do not violate the equal pro- 
tection concept. In Yick Wo v. Hopkins, 118 U.S. 356 (1886) 
the court stated: 

Though the law itself be fair on its face and 

impartial in appearance, yet, if it is applied 

and administered by public authority with... 

an unequal hand, so as practically to make un- 

just and illegal discriminations between persons 

in similar circumstances, material to their rights, 

the denial of equal justice is still within the 

prohibition of the Constitution. 118 U.S. 356 

at p. 374. 

In Levy v. Louisiana, 391 U.S. 68 (1968) and Glona v. 
American Guarantee Liability Insurance Co., 391 U.S. 73 (1968) 


the court for the first time faced attacks on classifications 


based on a child's illegitimate status. Levy involved a 


damage action brought in behalf of five children for the 


wrongful death of their mother. The Louisiana courts had 
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dismissed the suit, construing the word "child” in their 
wrongful death statute as meaning "legitimate child.” 
Citing Skinner v. Oklahoma, supra, and Harper v. Virginia 


Board of Elections, supra, and noting that "t]he rights 


asserted here involve the intimate, familial relationship 
15/ 
between a child and his mother," and further that "[l]legiti- 


macy or illegitimacy of birth has no relation to the nature 
of the wrong allegedly inflicted on the mother by the 
eppeliens” the Court concluded that the Louiaiana courts’ 
construction of the Louisiana wrongful death statute con- 
stituted an "invidious" discrimination. 

Glona v. American Guarantee and Liability Insurance 
Co., supra, involved a suit by a mother to recover damages 
for the wrongful death of her illegitimate son. As in Levy, 
the Louisiana wrongful death statute did not embrace 
illegitimate children. Here the Court pointed out a number 
of inconsistencies in Louisiana's treatment of illegitimacy. 
The court then rejected the argument that "since the legis- 
lature [was] dealing with 'sin,' it [could] deal with it 
selectively and [was] not compelled to adopt comprehensive 


17/ 
or even consistent measures" on the ground that there is no 


15/7 391 U.S. 68 at p. 71. 
16/ Id. at p. 72. 
17/ 391 U.S. 73, at p. 75. 
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“possible rational basis . - - for assuming that if the 
natural mother is allowed recovery for the wrongful death 
of her illegitimate child, the cause of illegitimacy will 
18/ 

be served." The Court concluded that: 

Where the claimant is plainly the mother, the 

State denies equal protection of the laws to 

withhold relief merely because the child, 

wrongfully Tee was born to her out of 

wedlock. 22 

After the Levy and Glona decisions, it seems certain 
that henceforth any discrimination based on illegitimacy 


will be considered "suspect" and will be required to be 


supported by a legitimate and compelling State interest. 


This would be fully consonant with the equal protection 
20 


principles thus far discussed. 

Subsequent decisions have held that Levy and Glona 
require the illegitimate's right to support to be coextensive 
with that of his legitimate counterpart. Michaelson v. 


Undhjeim, 162 N.W. 2d 861 (N.D. 1968); R v. R > 


431 §.W. 2d 152 (Mo.1968); Storm v. None, 291 N.Y.S. 2d 515 


(N.Y. Fam. Ct. 1968); Trent v. Loru 292 N.Y.S. 2d 524 
eet er 21/ 
(N.Y. Fam. Ct. 1968); Munn v. Munn, 450 P.2d 68 (Colo. 1969). 


18/ Id. at p. 75. Cf. King v. Smith, 392 U.S. 309, 334 
(1968) (concurring opinion of Douglas, J.).. 
19/ Id. at p. 76. 


20/ Krause, Legitimate and Illegitimate Offspring of Levy 
vy. Louisiana--First Decisions on Equal Protection and Paternity, 
36 U. Chic. L. Rev. 338 (1969). 


21/ Contra: Baston v. Sears, 239 N.E. 2d 62 (Ohio 1968). 
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See also Stargell v. Stargell, 69 Cal. Rptr. 715, 263 


Cal. App. 550 (1968). This view seems irreproachable. 
There can be no justification for rentieninn a child's 
right to support on the circumstance that he was born in 
wedlock. When, as in this case, the situation is compli- 
cated by the existence of competing claims and inadequate 
resources, the exercise of discretion is obviously required. 
But a court denies equal prdection when it allows that 
discretion to turn on the illegitimate status of one or 
moe of the claimants. To paraphrase the court in_Harper 
v. Virginia Board of Elections, supra, "to introduce 
[illegitimacy] as a measure of a [child's right to paternal 
support] is to introduce a capricious or irrelevant factor.” 
Since Point II, infra, includes an ercentad discussion 
of the more rational alternatives which are available and 
appropriate in this case, it requires no extended argument 
here to show that there are no compelling reasons for the 
discriminatory classification in this case. Indeed, this 
seems obvious. The courts below have used a suspect criteria 
to create a classification which impinges on an essential 
and fundamental right of a large class of children. That 


there was no compelling reason to do so is manifest. 
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Because of the important constituional question involved, 


this Court should lay to rest any doubts as to the rights of 


jllegitimates by reversing the decisions below on the ground 


that there has been a denial of equal prot ection. 


THE LOWER COURTS ERRED IN REFUS ING 
TO CONSIDER THE COMPARATIVE NEEDS 
OF APPELLANTS’ DEPENDENT CHILDREN, 
LEGITIMATE AND ILLEGITIMATE. 

According to the Agreed Statement of Proceedings and 
Evidence (R. 42), referred to by the court below, the trial 
court refused to consider the needs of Appellant's illegiti- 
mate child because "it was bound by appellate decisions not 
to consider the needs of the defendant's natural child or 
"second family', in passing on the motion to reduce". The 
District of Columbia Court of Appeals specifically upheld 
this basis for the trial court's refusal to reduce Appellant's 
support obligations. "[A] father's primary obligation to 
support the children of his original family is not affected 
by a subsequent obligation he might incur to support other 
children whether legitimate or illegitimate." 

The net effect of this ruling is that a man's “original 
family" will always take precedence in support demands, and 
any subsequent children, regardless of need, will not be 
afforded recognition by the Domestic Relations Branch where, 
as here, the father's resources are too slim to support both 

22/ 
families. 
Appellant argues that such a rigid policy should not be 


sanctioned by this Court. The Domestic Relations Branch, in 


a 
22/ Query whether this same policy would apply if the “original 


family" were the result of an illegitimate union. The opinion 
is not clear on this point. it may be inferred from the prior 
language in the opinion, citing Miner v. Miner, D.C. App. (1963), 
192 Abd 811, however, that it would not. 
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the exercise of its equitable powers in support actions, 
must take account of the total picture of the father's 
income, and the needs of his dependent children, legitimate 
or illegitimate, first family or second, and award support 
in a manner that will do the least harm to all the children 
involved. 
A. The Awarding of Support to Minor 

Children is an Equitable Decision 

That Must Take Account of the 

Totality of Circumstances Including 


the Father's Resources and the 
Comparative Needs of the Dependent 


Children, Legitimate or Illegitimate. 
Under the law, "the Domestic Relations Branch has all 
the legal and equitable powers necessary to effectuate the 
purposes” of its jurisdiction, which includes enforcing the 
support of minor children, legitimate and illegitimate. See 


Blumenthal v. Blumenthal, 161 A.2d 137 (D.C. Mun. App. 1959); 


11 D.C. Code 1161 (1967 Ed.); 11 D.C. Code 1141 (1967 Ed.); 


Johnson v. Johnson, 117 U.S. App. D.C. 6, 324 F.2d 884 (1963). 
It must, consequently, utilize its powers to take account of 
all the circumstances and needs of minor children vis-a-vis the 
supporting parent rather than confine itself to arbitrary 
priorities which may have no relationship to the real needs 


or welfare of the children. 
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The District of Columbia courts have often reiterated 
the principle in support cases that: 


It is a fundamental and well-known proposition 
of law that a court of equity shall be guided 
by considerations of fairness and justice while 
exercising its discretionary powers in the area 
of maintenance and support. Though seeking to 
enforce the husband's family obligations and 
provide needed assistance for his wife and 
children, "the court should, at the same time, 
remain equally mindful of the husband's welfare 
and avoid penalizing him,” by the imposition 
of harsh financial terms. Johnson v. Johnson, 
D.C. App. 1963, 163 A.2d 127-8. 


See also Payton v. Payton, D.C. App. 1963, 187 A.2d 899, 

900, ("Although a father has a legal duty to. support his 
children, the court may enforce this obligation only commensurate 
with his financial ability to pay.”); Bell v. Bell, D.C. App. 
1963, 190 A.2d 265; Russell v. Russell, D.C. App. 1964 

202 A.2d 921. : 


In Hamilton v. Hamilton, D.C. App. 1968, 247 A.2d 421, 


the District of Columbia Court of Appeals again recognized 
that: 


There is no precise formula for determining the 
amount a father shall pay for the support and 
maintenance of his minor children. This mst be 
reached by balancing the many factors surrounding 
both the pecuniary situation of the father and 

the reasonable needs of the minor children. Although 
the Court is vested with discretionary powers in 
decreeing support, it must be mindful of the father's 
welfare and avoid penalizing him by the imposition 
of harsh financial terms . . . and it will enforce 
his obligation to support only commensurate with 
his financial ability to pay. 247 A.2d at 422. 
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In the case of Russell v. Russell, 79 U.S. App. D.C. 
44, 142 F.2d 753 (1944), this Court refused to increase 
a support award amounting to 40% of the husband's income 
where his earning capacity was poor and he had other 
relatives to support. 


The pleadings indicate that the former award is 
large in light of the husband's circumstances. 

It amounts to between 40 and 50% of his entire 
income. He has remarried and has obligations 

to support both his own mother and mother-in-law. 


In this case appellee objects to considering the 
fact that appellant's mother-in-law is dependent on 
him on the ground that this is not a legal obliga- 
tion. The fact that it was only a moral obligation 
might be relevant if the award to the wife involved 
a minimum decent subsistence, but where the award 
is above the average level of income the moral as 
well as the legal obligations of the husband should 
be considered. Awards which exceed a decent sub- 
sistence level must not be so high as to prevent 
the former husband from performing his moral 
obligations. 


We have no doubt that plaintiff and the children 
could readily use the weekly support payments tle 
decree requires from defendant without the possibility 
of their living in luxury. But the necessities of 

the wife and children are not the only interests to 
be considered .. - « 


Other considerations, as stated, include the husband's 
ability to pay, the health and future prospects of 
the parties and the earning capacity of each. 


It seems clear the amount of the weekly payments 
fixed by the decree exceeds his ability at the time 
of the divorce to pay. His mental health, future 
prospects, and earning capacity are not good. Of 
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course defendant must have at least food, shelter, 
and clothing for himself if he is to get or hold 

a job. His indebtedness is considerable for one 
without means. We think the weekly payments should 
be reduced by one-half, from $30 to $15 as of the 
time of the divorce. 


It is hoped that this reduction will serve as an 
incentive to defendant to do his best to make the 
payments and will result in plaintiffs receiving 
more money than if the decree were not modified in 
this respect. 142 F.2d 753 at 755. 


See also cases cited in 1 A.L.R. 3d 324, 382 on Adequacy 


of Amount of Money Awarded as Child Support. 


In this case it should be noted that the $33 a week 
support payments to appellant's first family constituted 
50% of his income when it was regular, and in light of its 
irregularity since July 1969, would now consume virtually 
its entirety. See appellant's Affidavit in Support of 
Motion to Proceed In Forma Pauperis filed in this Court, 


citing his present unemployment (or at best partial employ- 
23 


ment) and the fact that he rarely makes $65 a week, any more. 


B. Among the Circumstances That the 
Court Should Have Considered in 
Modifying Support to Appellant s 
Original Family is the Existence 
of Other Dependent Children the 
Appellant is Legally Obliged to 
Support. 


The District of Columbia Court of Appeals ruled that 


appellant's primary obiigation was to "support the children 


23/ Appellant cannot move again for modification of the support 
order while this case is on appeal. Payton v. Payton, D.C. App. 
1963, 187 A.2d 899, 900, "It is well settled that appellant had 
no right while prosecuting an appeal in this Court to seek a 
reopening or change of the judgment of the trial court.” 
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of his original family” and that obligation was not “affected” 
subsequent obligations to support other children, legitimate 
illegitimate. Appellant urges this Court to renounce such 
arbitrary rule which would exclude, per se, many of the 

equitable circumstances which should “affect” the judgment 

of a Domestic Relations judge in protecting the interests of 

all the minor children dependent on any one father. 

The District of Columbia Court of Appeals has ruled on 
several occasions in this vein, both as affects later ille- 
gitimate and later legitimate children of a father. It faced 
a similar situation to this one in Miner v. Miner, D.C. App. 
1963, 192 A.2d 811 (1963), involving a man with a weekly 
income of $53 under support order to an “original family” 


of three in Virginia for $30 per week, at the same time he 


maintained a "second family” in the District, also consisting 


of three children. 


In situations involving the support or custody of 
children we have repeatedly said that the primary 
consideration is the best interests and welfare 
of the child. Since this jurisdiction recognizes 
that illegitimate children are owed a duty of 
support by their natural fathers we cannot escape 
the fact that in this case there are not five but 
eight children to feed and clothe. The sad fact 
is that it will be impossible for the husband to 
meet fully his obligations, and it will be neces- 
sary for either his wife or the woman with whom 
he is living in the District of Columbia to seek 
aid from an appropriate governmental agency. It 
further appears that such a course will not be 
open in the District of Columbia unless the husband 
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abandons his home and seeks new living quarters. 
While we neither approve nor condone the husband's 
conduct, we recognize that there would be some 

value in preserving the father-child relationship 

in the District of Columbia which the trial court's 
order will undoubtedly bring to a quick close. We 
would deny the teaching of modern psychology were 

we to conclude that because the children in the 
District of Columbia are illegitimate they do not 
regard this man as their father, or that his ejection 
from the home in which they live will be necessarily 
in their best interests and welfare. Nevertheless, 
we find that there are considerations of greater force 
and importance pointing to a contrary conclusion. 

192 A.2d at 811 at 812. | 


The "considerations of greater force” were the primary 


obligation to the first legitimate family and its priority 


where the father’s income could not accommodate both families 
24/ 
adequately. Accord Jefferson v. Jefferson, D.C. App. 1963, 


192 A.2d 813. 

This doctrine that “the voluntary assumption of new 
obligations . . . does not excuse appellant from the prior 
obligation imposed by the court” has also, however, been 
applied in the case of a husband's remarriage and fathering 


24/ The court quoted extensively from a New York Domestic 
Relations Court case, McCarthy v- McCarthy, 94 N.Y.S. 2d 801 
and 96 N.Y.S. 2d 99 (1950). That case concerned a wife and 
children, not yet on welfare, petitioning for support in a 
situation where the judge was confident that the subsequent 
illegitimate children would be able to obtain such support 
from welfare authorities. 

"Tf he is unable to care for two families, as in 

this case, the family which is the result of a 

marital relationship sanctioned by moral considera- 

tions and the law is entitled to support before and 

in preference to the person for whom he hal left 

his wife and children.” 94 N.Y.S. 2d 801 at 803. 
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of new legitimate children, as well as in the case of 
subsequent illegitimate offspring. Armstrong v. Armstrong, 
D.C. App. 1968, 241 A.2d 735; Hamilton v. Hamilton, D.C. 


App. 1968, 248 A.2d 421. 


The District of Columbia Court of Appeals has apparently 
felt "bound by appellate decisions" to apply such a rigid 
rule. It is not at all clear, however, that the decisions 
of this Court do dictate any such result. In Kephart 
v. Kephart, 89 U.S. App. D.C. 373, 193 F.2d 677 (1951), 
cert. denied 342 U.S. 944, a contempt case, this Court did 
hold that a subsequent remarriage would not justify a 


husband in lowering alimony to the first wife on his own 


authority without applyas to the court for a modification due 
5 


to changed circumstances. But that case in no way stands for 
the proposition thét a "second family" is never to be con- 


sidered in a modification proceeding in parit y with an 


25/The Court in Kephart cited an earlier case, Kelly v. Kelly, 
78 U.S. App. D.C. 97, 137 F.2d 254 (1943), also a contempt 
case, involving 2 husband's subsequent voluntary payments to 

a mother and brother whom he had no legal obligation to support 


in priority to the court-ordered payments. 
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“original family” as far as support is concerned, or even 
that "moral" obligations to other relatives are always to 
be ignored in computing support awards for the first family. 
This Court's earlier decision in Russell v. Russell, 79 U.S. 
App. D.C. 44; 142 F.2d 753 (1944), never overruled, illus- 
trates that fact. 

In short, this Court has not heretofore ruled on whether 
a subsequent child, legitimate or illegitimate, constitutes 
a "change of circumstances” sufficient to be taken into 
consideration in a support modification proceeding. Jurisdic- 
tions, candidly, are divided as to whether subsequent 
obligations of a father should alter the amount of his 
original support duties, but the preferable policy is 
clearly that the court should consider each case on its merits 


and attempt to do justice in the totality of circumstances. 


See cases cited in Annotation, Change in Financial Circum- 


stances or Needs of Husband or Wife as Ground for Modifica- 
tion of Decree, 18 A.L.R. 24 10. In Annotation, Remarriage 
of Parent as Basis for Modification of Amount of Child 
Support Provisions of Divorce Decree, 89 A.L.R. 2d 106 at 
114; the compiler concludes: 

Although the fact that a divorced father has 

remarried is not in itself a sufficient! ground 

for modification of child support payments, the 


rule is well established that such remarriage 
is a factor that may be considered in determining 


whether under all the circumstances of the 
ease the child support payments should be 
reduced, terminated, or increased. 


See also Davis, Divorce and Anullment, Vol. 2 (1961 Rev. ed.) 
§ 16.25: 


_ . .the husband's remarriage is usually 

not even grounds for obtaining modification 
of his alimony and support obligations to 

his first wife, and such remarriage is not 

an absolute defense to contempt proceedings. 
The court's discretion in this type of pro- 
ceedings, however, is doubtless broad enough 
to permit some consideration to be given to 
the necessities of a subsequently acquired 
family and to the hard facts of the situation 


An especially relevant case is White v. White, 251 
Iowa 440, 101 N.W. 2d 18 (1960) where a husband, who had 
remarried and acquired three young sons, successfully 


resisted a petition for an increase in the amount of his 


26/7 Examples of cases in other jurisdictions where the husband's 
new family have been considered in support modification proceed- 
ings are Fisch v. Mailer, 1 Wash. 2d 698, 97 p.2d 147 (S. Ct. 
Wash. 1939): 

Although the claim of 2 divorced wife upon the 

earnings of her former husband is a fixed and 

clear one, it is not in all cases to be enforced 

to the point of exhaustion of such earnings, for 

the present wife also has a claim thereon which 

is entitled to consideration upon a showing by 

the present wife of necessitous circumstances 

particularly where there is a minor child or 

children in the husband's subsequent marriage. 

The court may make such adjustment or allocation 

of the husband's earnings as may appear to it to 

be just and equitable in the circumstances. 
See also Commonwealth v. Sokalowski, 73 Montg. Co. L.R. 188 
(Pa. 1956) (remarriage with three small children taken into 
account). 
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support awards to the children of the first family: 


The situation is one all too familm to courts 
that must deal with problems of child support, 
arising in divorce cases. A divorce does not, 
ipso facto, increase the total family income, 
while it inevitably adds to the expense of living 
for the members. Courts are constantly faced 
with the dilemma of how to divide a total income 
insufficient for the family needs when the members 
are separated. It is urged on one hand that a 
certain amount is required for the support of 

the minor children; on the other, that the divorced 
father's income is unequal to the burden of 
supplying such sums. Both contentions are un- 
fortunately often correct. Nor is there any sure 
formula for solving the problem. The courts can 
only make the best adjustment possible, often 
merely an informed guess, and hope that in some 
manner the parties can survive without too much 
hardship. It is an unhappy by-product of family 
discord and divorce. 


We must be mindful not only of the needs of the 
children but of the divorced father. He should 
support his children, as best he can. But it will 
not do to burden him to the extent that all incen- 
tive is to be destroyed. The Bible has expressed 
the thought in these words: "You shall not muzzle 
an ox when he treads out the grain." Deuteronomy 
25:4. Some balance must be found between the needs 
of the children and the father's ability to pay. 
These matters are tried in equity, and equity, in 
general terms, means fairness. 101 N.W. 2d 18 at 20. 


The Court in that case also took note of the fact that the 
husband's original family was receiving public assistance 
payments. 

Before this Court endorses a policy which automatically 


locks out a husband's "second" or "new" family, be it 
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legitimate or illegitimate, it must carefully assess the 
social consequences of such a decision. 

Concededly, Domestic Relations courts, when faced with 
the competing needs of two families of innocent children 
which together outdistance the father's income, cannot per- 
form the miracle of the loaves and fishes and satisfy both 
families’ justifiable demands. And in many cases, the most 
equitable solution may be to concentrate the father's meagre 
resources on the first family, leaving his second to seek 
State aid. Cf. McCarthy v. McCarthy, Supra. But this is 
not always the case; it may often be, as here, that the 
second family can be kept off the relief rolls and intact 
by making some provision for these later children on a 
priority basis from their father’s income, whereas the first 
family is already on relief or must seek relief regardless 
of the oercome of the support se eure: There is also 
a tangible tie between the financial and social unity of 
a family, and any doctrine which is so rigid as to insist 
that a father support his children on a "first come, first 
served" basis regardless of whether any of the other 
father-child relationships are intact can only produce 
arbitrary and perhaps cruel results. A Domestic Relations 


court should take account of all the circumstances in the 
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27/ In this case appellee's testimony in support of her origina. 
reciprocal support action said that she needed $40 a week to 
support herself and her children (R-6). The court, recognizing 
appellant's limited earning capacity, ordered $30. Even if it 
were paid promptly, she would still require and be eligible for 
public assistance. 


case, including the children's actual needs, the father's 
income, and the actual family relationships, with which 
children the father is actually living, etc., in deciding 
how best to protect the interests of all the minor children 
involved. 


In this case, such an approach would require that the 


Domestic Relations Branch take notice that appellant's 


“original family" is already on welfare (R-6) and that the 
$33 a week he is required to contribute to their support is 
in all probability being paid to the Virginia welfare 
authorities. On the other hand, appellant is currently 
living as a family with the mother of his illegitimate 
child who is working and not on welfare. The small sum he 
contributes weekly ($8) for daycare for their child is 
necessary to keep this "second family" above water. 

If it is terminated, the second family still will not 
be eligible for relief, for the child's mother is working 
and there is no absence of a parent from the home. See 
Handbook of Public Assistance, Department of Public Welfare, 
HPA-2, E1.4.4. If the mother should have to quit her job 
for lack of daycare money, and the father moves out, she 


would then have to initiate proceedings in Juvenile Court 


- 36 - 


to establish paternity legally or obtain a written 
acknowledgement of paternity and voluntary agreement of 


support as a condition of eligibility. HPA-2, RS 6.4, 


IV-B, D.C. Department of Public Welfare, Handbook of Public 


Assistance. In essence, the family would have to break up; 
the child would be deprived of an actual father's presence 
and care, and the mother would have to forsake gainful 
employment and go on relief. The ultimate cost to the tax- 
payer of putting a new family on relief ($153.85 per month) 
would far exceed that of deducting $32 per month from the 
amount that goes into the Virginia Welfare Department's 
coffers from assignment of the first family's support. The 
social consequences to the second family would be tragic, 
at no compensatory advantage to the first family. 

Surely, no court of equity is required to achieve such 
arbitrary results. Nor can there be any general public 
policy involved that is served at the cost of individual 
lives. 

If the purpose of ignoring the second family's needs 
is to deter husbands from leaving their original families 


and taking on new obligations, legitimate or illegitimate, 


28/ 
it has not only been markedly unsuccessful, but it punishes 


the innocent offspring of the second union rather than the 
errant father. The Supreme Court has held several times 
recently that children may not be deprived of basic needs 

in order to punish or deter their parents. Levy v. Louisiana, 


391 U.S. 68 (1968); Glona v. American Guarantee & Liability 


Insurance Go. 39 U.S. 73 (1968); Cf. Smith v. King, 392 
29 


U.S. 309 (1967); and concurring opinion of Douglas, J. at 336: 


" . . . the immorality of the mother has 
no rational connection with the need of 
her children under any welfare program" 


287 In the first half of 1969 there were 327,000 divorces in 
the United States, an increase of 17% over the 1968 figure 
for the same period. There were 1877 divorces and 5,009 
illegitimate births in the District of Columbia in 1967 
World Almanac for 1970, pp. 72 and 78. (Source: National 
Center for Health Statistics, U.S. Department of Health, 
Education and Welfare). 


29/ See Foster and Freed, Unequal Protection, 42 Ind. L.J. 
192 at 207: 
This unprecedented wholesale defiance of court orders 
by embittered men may be accounted for, at least in 
part, by the failure of courts to be realistic and 
to appreciate that an automatic imposition of the 
support duty is not in accord with current values and 
in many cases is highly penal. 


In the case of the more prosperous, the husband's duty 
to support or pay alimony may be an unpleasant but 
tolerable burden, but where a poor or low income husband 
is involved, even a minimal order may constitute a great 
hardship or impossible burden. Of necessity, he may 
become a fugitive. Moreover, if he remarries or estab- 
lishes a new family, further complications inevitably 
arise, making his primary obligation to the first family 
unrealistic. In short, both support and alimony law 
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See also Krause, Protection for the Illegitimate, 65 Mich. 
L. Rev. 477, 493-4 (1967); Foster and Freed, Unequal Pro- 


tection: Poverty and Family Law, 42 Ind. L.J. 192 (1967) 
at 202: 


There is indeed evidence that unrealistic support 
orders for first families may backfire and so 
discourage husbands that they cease even trying 

to obey them, with the result that the beneficiary 
family suffers more in the long run than they 
would if the husband were allowed some ageway for 
providing for his other obligations. 30, 


Department of Health, Education and Welfare studies have 


shown that there is a clear inverse correlation between 


297 (cont'd.) 


occasion hardship to poor and lower income husbands 
and, in application, often force the man into defiance 
of the! law or prevent him from living in dignity. 
Either a "means test” should be employed in a real- 
istic fashion, or a new approach should be made to 

the problem of separated or divorced families. It 
might be possible to follow the example of unemploy- 
ment compensation and to devise some form of social 
security insurance against family breakdown. Husbands 
might welcome such a plan; it might be actuarily 
sound, and it would be more certain than compliance 
with support orders. The objection that such an insurance 
plan would precipitate divorce or family breakdown 

is unrealistic. 


30/ Support from Absent Fathers of Children Receiving ADC, 
Public Report No. 41, U.S. Department of Health, Education 

and Welfare, p. 19 (1960) "The greatest contribution rate 

(49.9 percent) occurred when the amount of the order or 
agreement was less than $25, and the smallest rate (35.8%) 
when the amount was $100 or more” (Amounts are for each month). 


the amount of support ordered or agreed to end the 
frequency of contributions, as well as between the 
number of the father's additional children and the 
frequency of contributions to the original family 
with the support ce 

In light of these considerations there should be 
no absolute rule against a court's considering the 
father's new family obligations when it decides whether 
or not to reduce the support of the old family. Specif- 
ically, the Domestic Relations Branch in this jurisdiction 
has been given the responsibility by Congress of awarding 
support to illegitimate as well as legitimate offspring; 
11 D.C. Code 1141; (C£. 11 D.C. Code 1555; 22 D.C. Code 902 
and 903), and to all of a father's children, regardless of 
the order they were born ze There is Shes no authoriza- 


tion for that court to adopt rules which shut out, on an 


across-the-board basis, children born outside of the 


“original family" from equal consideration. 


31/ Id. at 21. 

32/ Under federal welfare and local estate laws, the children 
of a man are not discriminated against because of their place 

in a particular family or the order they were born in. The 
federal 0ld Age Survivors and Disability Insurance law, 42 U.S.C. 
416 (h) (2) (3) and the Veterans Benefit law, 38 U.S.C. 101 all 
permit children of the dead father to inherit on a parity basis 
regardless of legitimacy or illegitimacy or their place in the 
first or second family. See Brantley v._Skeens, 105 U.S.App.D.C. 
246, 266 F.2d 447 (1959) which interpreted the Federal Employees 
Group Life Insurance Act, 5 U.S.C. 2093 to confer benefits on 
the one legitimate and six illegitimate children of the dead 
employee on a par, following the intestate law of the District 
19 D.C. Code, 301 and 306 under which legitimate and illegi- 


timate children, regardless of the order of their birth, share 
in the estate evenly. 


The Court Should Have Considered the 
Original Family's Welfare Benefits as 


a Source of Additional Income Allowing 
Reduction of the Support Order 


In making its decision whether or not to reduce the 
support order, the court should also have considered the 
fact that the “original family" was already on welfare and 
presumably receiving at least its minimum needs. The welfare 
allotment for a wife and four minor children in Virginia is 
approximately $260 per month. 23/ This full amount is awarded 
a family even if there is an outstanding support order if 
payments under that order are "irregular", 2/ although the 
amount of the order will be deducted from the regular 
allowance, if it is in fact being received by the recipient. 
Virginia State Department of Welfare and Institutions Manual 
of Procedure, Sec. 211.9. If the amount of the order were 


reduced, the family would not, of course, suffer in any way 


as the difference would be made up by the welfare grant. 


33/ Interview by telephone with Miss Betty Lewis, Welfare 
Supervisor, Department of Public Welfare and Institutions, 
Richmond, Virginia, April 10, 1970. 


34/ The right to receive support payments under the order is 

then "assigned" to the Department who receives subsequent collec- 
tions. The record shows that this Appellee has been on welfare 
since 1965 and that there have been considerable arrearages so 
that such an assignment must almost certainly have taken place. 
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Although in normal circumstances a husband and father 
has the primary duty to support his wife and children and 
cannot slough off such a duty onto the State, the practical 
realities in a poverty situation such as this cannot be 
totally ignored if justice is to be done. Those realities 
are that the first family is already on welfare and must remain 
so whether or not, or in what amount, a cane order is awarded. 
There is nothing to be gained by ignoring this basic fact in 
adjusting the equities of the situation to the competing 
demands of the two families. The Domestic Relations Branch 
is entrusted with the duty of collecting reimbursement “according 
to his ability to pay" from a responsible relative including 
a spouse or father for moneys paid to welfare recipients, 3 D.C. 


Code 218. 


When the husband has sufficient money to maintain two 


families, there is no question of his obligation to do that. 

But where, as here, his money cannot be stretched that far, 

‘the additional source of one family's income in public assistance 
should be recognized as a resource to be counted as would 
voluntary shelter, food, or money from private sources. Cf. 
Taylor v. Taylor, 313 Ky. 11, 230 S.W. 2d 67 (Ct. App. Ky. 1950) 
(wife lived with parents who provided shelter and assistance) 


Nugent v. Nugent, 328 S.W. 2d 425 (Ct. App. Ky. 1959) (mo rent 
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or board charged wife); Weiland v. Weiland, 122 N.W. 2d 837 
(Iowa Sup. Ct. 1933) (family receiving $140 per month in 
welfare benefits $58-$68 per month). It has long been 
established that a wife's alimony can be reduced or terminated 
when she remarries and acquires a new source of support. 
Annotation, Alimony as Affected By Wife's Remarriage, 48 A.L.R. 
2d 270. In a poverty context, the same flexible rule should 
prevail where one family is already receiving public assistance 
and will in no way benefit from the additional support by being 
able to get off welfare or to receive additional funds. In 
short the State's legal right to compensation should be given 
a lower priority than the rights to support of a second family, 
not yet on welfare, and struggling to stay off of relief. 

The avowed aim of the AFDC program (Aid to Families of 
Dependent Children) is to "help maintain and strengthen family 
life", 42 U.S.C. $601, and to "keep[ing] dependent children 
within a family." Dandridge v. Williams, U.S. Sup. Ct. No. 
131, April 6, 1970, sl. op. p. 8. It would indeed be a 
repudiation of such a policy if other non-AFDBC family units 
were to be broken up solely to compensate the States for 


payments made to AFDC units already disintegrated. And the 


35/ See, e.g. Dandridge v. Williams, U.S. Sup. Ct., No. 131, 
April 6, 1970, sl. op. pp. 6-8 "The States must respond to this 
federal statutory concern for preserving children in a family 
environment." 


Supreme Court in the Dandridge case has only recently upheld 
a State maximum grant limitation on the amount of assistance 
any one AFDC family can obtain on the ground that 

It is enough that a solid foundation for the 

regulation can be found in the State's legitimate 

interest in encouraging employment and in avoid- 

ing discrimination between welfare families and 

the families of the working poor. (sl. op. p. 14). 
The Court was, however, careful to limit its holding to 
situations where "some aid is provided to all eligible 
families and all eligible children." (sl. op. p. 9). Thus 


to ignore the existence of AFDC aid to one family in deciding 


how to allocate a father's inadequate resources between two 


families is to run counter to the purpose of the AFDC program 


36/ 
itself. 


In fact only a small percentage of AFDC recipients do 


receive support from absent fathers (roughly. one out of seven 


36/ Cf. Foster and Freed, supra, at 202: 

Welfare law, as tenBroek points out, should accept 
and implement the philosophy derived from the Poor Laws 
that the public has the responsibility to aid the indigent 
and handicapped, but it should discard the penny-pinching 
“conservation of public funds" emphasis and "man in the 
house" nonsense when such frustrate beneficial welfare 
objectives and demean human dignity. 
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absent fathers contributed in a national study conducted by 
37/ 
the Department of Health, Education, and Welfare). 


In the District of Columbia, only 16% of outstanding court 
orders for support of recipients are collected by the Welfare 
Department (Testimony of Miss Winifred Thompson, Director of 
the Department of Public Welfare, District of Columbia Appro- 
priations for 1970, Hearings Before a Subcommittee of the 
Committee on Appropriations, House of Rep. 91st Cong., lst Sess., 
p. 284-5), and only 10% of absent fathers of illegitimate children 
on relief contribute to their support. (Testimony of Deputy 
Director Albert Russo, Department of Public Welfare, District 
of Columbia Appropriations for 1969, Hearings Before a Subcommittee 
of the Committee on Appropriations, House of Rep., 90th Cong., 


2d Sess. p. 1121). 


37/ See Support from Absent Fathers of Children Receiving ADC, 
Public Assistance Report No. 41, p-5 (1960): 
The factors contributing to the low income of broken 
families are fairly obvious. Many, if not most, such 
families cannot look to the absent father for sufficient 
regular support ..-- Why do many broken families have 
little prospect of obtaining sufficient regular support 
from absent fathers? Many divorced fathers remarry and 
establish new family obligations that reduce their ability 
to support their first family. From January 1950 to 
April 1953 the number of divorced men remarrying was 
almost half (48.6%) the number obtaining divorces, and more 
thanhalf of the remarriages occurred in less than three 
years from the time of the divorce .... Finally, even 
when fathers do not remarry or disappear, their income 
is often too low to enable them to support themselves 
in an independent establishment and, at the same time, 
support their children. Id. at pp. 1-2. 
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The program, then, was conceived of, and operates inde- 
pendently of, for the most part, Bie Beoes oe attempts at 
reimbursement from absent fathers. 28/ The State and federal 
governments have no advantage to gain from a partial rein- 
bursement for the expense of providing assistance to one unit 
at the cost of putting a new unit onto assistance. 22/ The 
Domestic Relations Branch therefore has every reason to recognize 
the welfare assistance status of a husband's dependents in 


making its equitable adjustment of his income between competing 


family units. 


38/ Of course, there is a Congressionally-approved policy to 
obtain such support whenever it is feasible under all the 
circumstances. See Social Security Act Amendments of 1967 
81 Stat. 821, 42 U.S.C. 602(a)(16)-(22). 


39/ A 1967 AFDC study made by the National Center for Social 
Statistics, Social and Rehabilitation Service (October, 1968), 
showed 27% of the fathers of AFDC (Table 7, p.9) children were 
not married to the mother. 


CONCLUSION 


For the foregoing reasons, appellant requests this 
Court to reverse the ruling of the District of Columbia 
Court of Appeals and the Domestic Relations — Branch and 
require that branch to take into consideration the needs 
of appellants illegitimate daughter in deciding whether his 
support obligations to his first family Broeaa be modified. 


Respectfully submitted, 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,609 


JAMES LEE MITCHELL, 
Appellant, 
Vv. 
BETTY MITCHELL, 


Appellee. 


Appeal From The District Of Columbia 
Court Of Appeals 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Did not the trial court properly find appellant to be in con- 


tempt of court for failing and refusing, although able so to do, to obey 


a prior court order of support? | 

2. Did not the trial court properly rule that appellant's primary 
obligation of support is to his first family and that he cannot relieve 
himself of this obligation by voluntarily starting a second family? 


This case has not been before the Court on any previous occasion 


except on petition for allowance of an appeal. 


' COUNTER-STATEMENT OF THE CASE 
On July 21, 1965, appellee Betty Mitchell, the wife of appellant 
James Lee Mitchell, filed in the Juvenile and Domestic Relations Court 


in Richmond, Virginia, a reciprocal enforcement of support action 


(R. 1). In her sworn petition and complaint, it was alleged that she 


and appellant were married in Richmond, Virginia, on July 21, 1956; 
that, as a consequence of the marriage, three children were born; and 
that she was then pregnant with their fourth child (R. 3-6). 

She further alleged that appellant left Richmond in the spring of 
1965 to find work in Washington, D. C.; that he then sent money to his 
wife and family only occasionally; and, consequently, appellee was 
compelled to apply for, and obtain, public assistance. She alleged 
also that, in order to support herself and her children, she needed 


from appellant $40 weekly. (R. 5-6.) 


1 Record references herein are to the record as paginated and 
certified by the District of Columbia Court of Appeals. 


Thereafter, in conformance with the provisions of § 30-314, 
D. C. Code (1967), the sworn petition and complaint were certified 
to the District of Columbia Court of General Sessions, Domestic Re- 
lations Branch. On September 1, 1965, appellant, in that court, con- 
sented to an order of the court by which he agreed to pay for the sup- 
port of his abandoned wife and three minor children the sum of $25 
weekly (R. 14). After appellant's fourth child was born, he consented, 
on December 1, 1965, to an amended order of support by which he 
agreed to pay for the support of his abandoned wife and four minor 
children the sum of $30 weekly (R. 15). 

Appellant failed to comply with the amended order of support, 
and, because, on February 16, 1966, he was $361 in arrears, he was 
adjudged to be in contempt of court. Thereafter, an order was entered 
committing him to jail for 15 days or until he purged himself of con- 
tempt. Execution of the order was, however, stayed upon condition 
that appellant " * * * shall not fail to make another $30.00 weekly pay- 


ment as same comes due and in addition shall pay $3.00 weekly to be 


applied to the arrears of $361.00 until paid in full * * * ." (R. 28.) 


On or about August 10, 1967, it was represented to the court 
that appellant was then $1459 in arrears in the payments required by 


the order of support. Upon motion of appellee, an order to show cause 


why appellant should not be adjudged in contempt was thereupon issued 
and served upon him. (R. 20.) Through counsel, he filed an opposition 
to the Order to Show Cause, accompanied by a Motion to Reduce Support 
Payments (R. 21-27). 

On November 20, 1967, a hearing was held on the motions before 
the Honorable Richard R. Atkinson (R. 41). Appellant testified in his 
own behalf that he was then, and had been for two years, employed by 
the Que Street Junk Company and that his take-home pay was approxi- 
mately $68 weekly. He stated that he was unable to meet payments 


ordered for the support of his wife and four children in Richmond be- 


cause he was contributing $8 weekly to his paramour to help. defray the 


cost of a baby sitter so that she could work to support his illegitimate 
daughter. He stated that he did not inform either the court or the Office 
of the Corporation Counsel of the existence of his illegitimate daughter 
at the times he consented to the order of support and amended order of 
support. (R. 41-42.) 
Appellant listed his weekly expenses thus: 

Rent 

Food 

Auto expenses 

Cigarettes and laundry 


Payments on T. V. | $5.00 
Payments on 1960 Oldsmobile 
purchased for $300 in 
June 1967 $10.00 


Baby sitter expenses paid 
to paramour $8.00 (R. 41.) 


At the conclusion of the testimony, the court stated that it was 
bound by appellate decisions in this jurisdiction not to take into account 
the financial needs of appellant's second family (his illegitimate 
daughter) in assessing his ability to comply with the order of support 
requiring him to contribute to the maintenance of his first family (his 
wife and four legitimate children in Richmond) (R. 42). The court 
denied appellant's motion to reduce the amount he had been ordered to 
pay for the support of his wife and four children and found: 

"x * * that * * * [appellant] has failed and 
refused to obey said order of this Court in that 
as of November 17, 1967 he is $1889.00 in ar- 
rears although able to pay by reason whereof 
he is in contempt of this Court; and* * * | 

"x * * That the needs of the five dependents 
named herein and the * * * [appellant's] ability 


to pay have not been reduced. ***" (R. 30, 
42.) 


Appellant was thereupon, a second time, adjudged to be in con- 


tempt of court, and an order was entered committing him to jail for 


20 days or until he purged himself of contempt. Execution of the order 


was, however, stayed upon condition that he " * * * shall pay to the 
Clerk aforesaid the sum of $60.00 on or before December 1, 1967.and 
in addition * * * shall not fail to make another regular payment of 
$30.00 as same comes due each and every Friday and in addition there- 
to shall pay $2.50 every Friday to be applied to the arrears * * * until 
said arrears are paid infull* **." (R. 30.) 
Upon appeal to the District of Columbia Court of Appeals, the 
judgment of the trial court was affirmed. Mitchell v. Mitchell, 
D. C. App., 257 A. 24 496 (1969). 
This Court granted the petition for allowance of an appeal on 
March 11, 1970. 
rd 
ARGUMENT 
I 


Appellant was properly adjudged to be in con- 
tempt of court. 


The judgment of the trial court is in two parts. First, the court 
adjudged appellant to be in contempt of court for failing and refusing, 
although able so to do, to obey a prior court order of support. Second, 
the court denied appellant's motion to reduce his future payments of 
support. (R. 30-42.) 


Appellant, in his brief, makes no argument whatever with re- 
spect to the propriety of the adjudication of contempt, +48 does he seek 
any relief with respect thereto. Instead, he asks only that this Court 
"x * * reverse the ruling of the District of Columbia Court of Appeals 
and the Domestic Relations Branch and require that branch to take into 
consideration the needs of appellant's illegitimate daughter in deciding 
whether his support obligations to his first family should be modified" 
(Appellant's brief, p. 47). | 

Where one is under court order to support his wife and minor 
children, he cannot merely ignore the order, even though his financial 
circumstances might have changed, without subjecting himself toa 
possible adjudication for contempt. He is bound to obey it unless and 


until the order is modified by the court. 


This Court, in Kephart v. Kephart, 89 U. S. App. D. C. 373, 


377, 193 F. 24677, 680 (1951), cert. denied, 342 U. S. 944 (1952), 


delineated the obligation of a father and spouse under such circumstances, 
saying: , 


"Kephart [a defaulting spouse] could have 
applied to the court for a modification or re- 
mission of the award of alimony, due to changed 
conditions or circumstances, but until such an 
application had been made and granted, he had 
to obey the court's order. He could not take 


the law into his own hands, decide for himself 


that he need no longer obey, and then advance 
his own decision as justification for his dis- 
obedience. * * * '' (Emphasis supplied. ) 
Similarly, in Scott v. Scott, 127 U. S. App. D. C. 245, 382 
F. 2d 461 (1967), a father and spouse who was delinquent in paying 
support to his wife and minor children as ordered by the court chal- 
lenged an adjudication for contempt on the ground that he had been 


financially unable to make support payments because disabled by reason 


of a broken leg. = In affirming the judgment of contempt, the Court 


reiterated the principle that failure to obey a court order of support is 
contemptuous unless modjfication of the order is first sought in, and 
granted by, the trial court. 

In this case, as in Scott, supra, appellant sought to justify his 
contemptuous refusal to support his dependents on a. ground which he 
raised for the first time only after his disobedience to the court's order 
had been complete. At no time prior thereto had he sought a modifi- 
cation of the order of support. The only reason advanced for his de- 
fault was that he had been contributing $8 weekly to his paramour for 


2 ‘The facts are set out in greater detail in the opinion of the 
District of Columbia Court of Appeals at 220 A. 2d 95. 


baby sitter expenses so that she, the paramour, could take employment 
and support the illegitimate child which he fathered (R. 41).° 


It is significant that the trial court, in rejecting appellant's ex- 


cuse, had available his financial statement. This statement shows 
that, while he was attempting to justify his default (i.e., in making 
weekly payments of $33 for the support of his dependents) on the ground 
that he was paying $8 weekly to his paramour for baby sitter expenses, 
he was also spending the following amounts weekly: $5 on the purchase 
of a television set; $10 on the purchase of an automobile; and $6 for 
automobile operating expenses; or a total of $21 weekly (R. 41). What 
is even more significant is that the record also indicates that, immedi- 
ately after appellant obtained this automobile, he discontinued for a 
period of five months, making any payments whatever for the support 


of his wife and four children (R. 18). 


3 Appellant made no claim at the.hearing that he was buying food, 
clothing, medicine, or other necessaries for his illegitimate daughter, 
nor did he claim that he had established a family relationship with his 
paramour and this daughter. Instead, he testified that his illegitimate 
daughter " * * * is living with her mother in the District of Columbia" 
(R. 41). Though without support in the record, appellant now takes a 
contrary position, asserting that he has been living with his paramour 
and illegitimate child (Appellant's brief, p. 36). 


Having increased his financial obligations by acquiring a fifth 
child through his liaison with a paramour, it was incumbent upon appel- 
lant that he made a good faith effort to reduce nonessential expenses. 
Cf. Hamilton v. Hamilton, D. C. App., 247 A. 2d 421 (1968). Pur- 


chase of an automobile and a television set are hardly essential expenses. = 


"A father's first duty is the support of his children. They are to be 
given preference over new automobiles and new wives [or paramours]." 
Gamblin v. Gamblin, 354. W. 2d 504, 506 (Ky., 1962). 

It is apparent that appellant's defense, that because he was 


paying $8 weekly to his paramour for baby sitter expenses, he was un- 


4 puring the period covered by this case in which appellant has 
failed and refused to support his wife and four minor children in Rich- 
mond, he purchased a $300 automobile (R. 41). Although appellant's 
arrears have continued to mount, he purchased, while this case was 
pending below, a second automobile for $1500 in May 1968. See ap- 
pellant’s Affidavit in Support of Motion for Leave to Proceed in Forma 
Pauperis. This Court may judicially notice appellant's record of con- 
tinuing nonsupport. Scott v. Scott, supra, footnote 6. As set forth 
in the appendix, appellant has, since he purchased his second automo- 
bile in May 1968, made only 7 of the 104 court-ordered weekly support 
payments to his wife and four children. Appellant asserts that he was 
laid off from his job in July 1969 and, as his payment record indicates, 
he has not made any payments of support to his family since that time. 
However, it appears that appellant has been keeping up his payments on 
his automobile.: In his affidavit he asserts that he has missed only 
"several" payments since he purchased the automobile in May 1968. 


able to pay $33 weekly for the support of his wife and four children, was 
frivolous, and the adjudication of contempt was proper and therefore 
consistent with the rulings of this Court. Kephart v. Kephart, supra; 


Scott v. Scott, supra. 


0 


The trial court properly denied appellant's | 
motion to reduce his Support payments. 


Appellant's brief filed in this case is premised on a mistaken 
conclusion: namely, that the action of the trial court in denying his 
motion to reduce his future support payments constituted a "preference 
of legitimate over illegitimate children,” i.e., 2 denial of equal pro- 
tection to his illegitimate daughter (Appellant's brief, p. 19). Appel- 
lant's conclusion has absolutely no basis whatever inthe record. The 
real issue in this case is not whether either legitimate or illegitimate 
children have a preferential claim for paternal support over the other, 
but whether a father can defeat the right of his first family to support 


~ 


by voluntarily assuming a new obligation to support his so-called 


"second family." This is clear from both the ruling of the trial court 


and the opinion of the District of Columbia Court of Appeals. 
In denying appellant's motion to reduce his support payments, 


the trial court stated that 


" * * * it was bound by appellate decisions 
not to consider the needs of the * * * [appellant's] 
natural child or ‘second family,’ in passing on 
the motion to reduce, or in considering * * * [ap- 
pellant's] ability to comply with the support 
orders. ***" (R. 42.) 


In affirming the judgment of the trial court, the District of Co- 
lumbia Court of Appeals, supra, at p. 49, said: 


“Appellant also argues that the ruling of the 
trial court denies his illegitimate daughter equal 
protection of the law. Undeniably, both legiti- 
mate and illegitimate children are equally pro- 
tected in their right to support from their father, 
yet a father's primary obligation to support the 
children of his original family is not affected by 
a subsequent obligation he might incur to support 
other children whether legitimate or illegitimate." 
(Emphasis supplied. ) 


The principle followed both by the trial court and by the District 
of Columbia Court of Appeals is the same as that announced by the 
Court in Kephart v. Kephart, supra, 89 U. S. App. D. C. at 377, 
where it stated that a father's “primary obligation" of support is to 


his first family, and he cannot relieve himself of this obligation by 


voluntarily starting a second family. See also Armstrong v. Armstrong, 


D. C. App., 241 A. 24735 (1968). 
The rule announced in Kephart is the general rule which 
"* * * has been explicitly followed or recog- 


nized in many cases, the courts often stating that 
a divorced [or deserting] father cannot avoid the 
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obligation to support his children by reason of 
a new obligation to support another family, | 
which he has voluntarily incurred by his own 
choice of remarriage while aware of the first 
obligation." [Footnote omitted. ] 
Annot., 89 A. L. R. 2d 106, 110 (1963). See also: 27B C. J. S., 
DIVORCE, § 322(2)(b). 

Were the rule otherwise, appellant, merely by voluntarily as- 
suming a second family responsibility, as here, could relieve himself 
in whole or in part from discharging his obligations to his wife. and four 
children. Such a course would be an easy way for appellant to evade 
his obligations to his deserted family and would be inconsistent with the 
settled policy of the law of the District of Columbia. Cf. Heard v. 
Heard, 116 Conn. 632, 166 Atl. 67 (1933). 

From the foregoing, it is readily apparent that neither the de- 
cision of the trial court nor that of the District of Columbia Court of 


Appeals was predicated upon an assumption that legitimate children 


have a superior claim to parental support over illegitimate children. 5 


5 Appellant has pointed to no decision in this jurisdiction in 
which a court has made such an assumption. The District of Columbia 
Court of Appeals, in Miner v. Miner, D. C. App., 192 A. 2d 811 (1963), 
specifically recognized the statutory obligation of a father in the District 
of Columbia to support both his legitimate and illegitimate children. 
See also: Fuller v. Fuller, U. S. App. D. C. » 418 F. 2d 
1189 (1969). 


Rather, both courts simply followed the rule and rationale announced 
by this Court in Kephart, supra. 

Even if we assume, arguendo, that the trial court possessed the 
discretion to apportion appellant's support payments among: his wife 
and four ‘children and his so-called second family (or illegitimate 
daughter), the court's failure to do so was not error. Appellant's 
legal obligation to support his wife and four children is clear, but his 
legal obligation to support his so-called second family is not. 

Appellant alleged at the hearing that he was the father of an il- 
legitimate daughter, but he did not identify by name either the mother 
or the daughter '(R. 41). So far as the record shows, appellant's 
paternity of this nameless child has never been judicially established; 


appellant has never acknowledged in open court the paternity of a par- 


ticular child born out of wedlock; nor was there evidence introduced 


that he has indirectly acknowledged paternity by voluntarily making 


contributions to any such child. 8 D.C. Code, $$ 16-2343, 16-2349, 
16-2355 (1967). | 

The trial court was certainly not warranted in reducing the less- 
than-subsistence-level support payments to appellant's wife and four 
children on appellant's mere assertion that he had an obligation to sup- 
port an illegitimate child whose paternity has never been established, 
and whose paternity he apparently has never been willing to acknow- 


ledge legally. 


6 it is highly doubtful that appellant's paternity of his illegiti- 
mate daughter can ever be legally established at this late date. A 
paternity proceeding can be broughtonly within two years after the 
birth of the child or within one year after the putative father has ceased 
making contributions for the support of the child. D. ‘C. Code, 
§ 16-2343 (1967). Although the child's birthdate is unknown, appellant 
contends that the child is now four years old (Affidavit in Support of 
Motion for Leave to Proceed in Forma Pauperis, p. 2). If appellant 
has been out of work since July 1969, as he asserts, he has probably 
not contributed for the support of the child during the past year, 
especially since the child's mother is employed (R. 41). In any event, 
it can hardly be contended that his contribution of $8 weekly to the 
child's mother for baby sitter expenses can be considered contributicas 
for support of the child. See footnote 3, supra. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
this appeal be dismissed as improvidently allowed or, alternatively, 
that the judgment of the District of Columbia Court of Appeals be 


affirmed. 
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TO WHOM IT MAY CONCERN: 


This is to certify that as of this date, June 3, 
1970, James Lee Mitchell has paid to this office the sum of 
$2,0)1.50; that the total amount which he should have paid 
4s $7,375.00, which constitutes a total arrears as of May 29, 
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I. 


The emphasis in Appellee's Brief on the extent of the Appellant's failure to make 


support payments -- particularly the references to his defaults since the entry of the order 
appealed from -- are misleading and require a brief reply. 


Appellant does not dispute that this Court's decision in Kephart v. Kephart, 89 U.S. 
App. D.C. 373, 193 F.2d 677 (1951); cert. denied, 342 U.S. 944 (1952), requires the 
conclusion that any failure to meet the terms of a support or alimony order places the defaulting 
spouse technically in contempt of court and makes him subject to the penalty of civil commitment. 
Accordingly, it is not here contended _that-the triat court erroneously concluded that-in failing 
to make support payments the Appellant placed himself in contempt of court. 


Appellant does contend that in passing on the Appellant's motion to reduce the amount 
of his support payments, the trial court incorrectly refused to consider the support needs of 
Appellant's illegitimate daughter. As a result of this error, Appellant urges this Court to remand 
this case in order that these conflicting needs be considered in deciding whether or not the 
Appellant's future support obligation to his first family should be reduced. 


Although the Appellee notes that the Appellant has made "no argument whatever with 
respect to the propriety of the adjudication of contempt, . . ." he nonetheless goes on to 
evaluate the Appellant's payment record and to criticize the priorities it reflects. The implica- 
tion apparently is that the Appellant is in court with unclean hands and as such is entitled to 
no relief. However, the Kephart decision itself mandates the procedural route taken by the 
Appellant. Thus, the court there said that the defaulting father i 

could have applied to the court for a modification or remission 


of the award, of alimony, due to changed conditions or circum- 
stances. . .— ; 


This, obviously, must be the rule. It is absurd to conclude that the further a father falls behind 
in his support payments, the less entitled he is to seek leave of court to have them reduced. 
Moreover, the evidence adduced by the Appellee to the effect that Appellant has continued to 
fail to meet the payments required by the trial court's order, which is presumably calculated 
to bolster Appellee's unclean hands argument, leads as well to the conclusion that the support 
payments are in fact too high and should have been reduced. It is particularly inappropriate to 


1/89 U.S. App. D.C. 373, 377, 193 F.2d 677, 680 
2/See the Appendix to the Brief for Appellee. 


to cite as evidence in support of the order appealed from arrearages which have accumulated 


during the nearly three-year period that this appeal has been pending. 


It must also be recognized that the record reflects no evaluation of the Appellant's 
financial position on the part of the trial court similar to that undertaken by the Appellee. 
The only-item explicitiy passed on by the trial court was the $8.00 contribution to the support 
of Appellant's illegitimate daughter. On this the record is clear: the trial court deemed 
itself "bound by appellate decisions not to consider the needs of the Leppellant's/ natural child." 
For that reason, the presence of Appellant's illegitimate child was held, os a matter of law, not 
to be a sufficient change in circumstances to warrant a reduction in Appellant's support obliga- 
tion. The issue in this appeal is whether or not that ruling is correct. The factors raised by 
the Appellee are irrelevant to a consideration of that issue, and were not considered by the 


lower courts. 
Il. 


The arguments advanced by the Appellee in support of the lower courts" refusal to 


consider the needs of the illegitimate child in measuring the support obligation to the legitimate 


children require two brief observations in reply. 


1. Appellee argues that the decisions below were in accord with this Court's decision 
in Kephart v. Kephart, supra. This is clearly incorrect. In Kephart, this Court simply 
stated that the existence of a second family did .:ot excuse a father from his obligations under a 
support order unless and until he applied to the court for a reduction due to changed circumstances. 
It was taken for granted that a second family could constitute grounds for such a reduction. Nor 
does the District of Columbia Court of Appeals decision in Armstrong v. Armstrong, 241 A.2d 735 
(1968), also cited by the Appellee, support the view that the existence of a second family cannot 
justify a reduction in the support obligation to the first family. See this Court's order denying 
the Petition for Allowance of Appeal. Armstrong v. Armstrong, No. 22020, Aug. 19, 1968. 


2. Appellee also implies that Appellant did not establish the existence of his fllegitimate 
‘ daughter. (Appellee's Brief, p. 15.) Again, the Appellee ignores the record. There was no 
dispute below that the illegitimate daughter existed. Nor did the trial court express any doubt 


on this point. Rather it was simply held to be an irrelevant consideration. 


CONCLUSION 


For the reasons stated herein as well as in the Brief for Appellant, this Court is 


requested to reverse the ruling of the District of Columbia Court of Appeals and the Domestic 


Relations Branch and require that branch to take into consideration the needs of Appellant's 
illegitimate daughter in deciding whether his support obligation to his first family should 


be modified. 
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